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After this Court ruled for Ps in the instant
coll ection case, Ps noved for an award of costs under
sec. 7430, |I.R C. 1986, and then for sanctions under
sec. 6673(a)(2), I.R C 1986. In connection with these
nmotions, Ps seek discovery of (1) a nmenorandum sent by
Rs initial trial counsel to Rs national office at the
time Rs answer was filed in the instant case and (2)
t he unredacted version of the respondi ng nenorandum
sent a fewnonths later by Rs national office. R
provided to Ps a redacted version of the latter
menorandum R resists discovery of the unredacted
menor anda, cl aimng work product doctrine privilege.

“Thi s opi nion suppl enents Ratke v. Conmi ssioner, T.C Meno.
2004- 86.




-2 -

Ps contend (1) the nenoranda are not work product
at the current stage of the litigation; (2) Ps are
entitled to discovery even if the nenoranda are work
product; and (3) R waived the privilege.

1. Held: Both nenoranda were work product when
prepared for the case in chief and continue to be work
product in the current stage of the litigation.

2. Held, further, having exam ned both nenoranda
in canera, we conclude that neither nmenorandum contains
information sufficiently inportant to outweigh the
privacy and ot her concerns underlying the work product
doctri ne.

3. Held, further, R s brief reference in the
noti on papers to the nmenoranda, but not to either
menor andumi s contents, does not anobunt to a
“testinonial” use of either menorandumthat woul d
constitute an inplied waiver of the work product
doctrine privilege.

Jack B. Schiffman, for petitioners.

Robert M Fow er, for respondent.

OPI NI ON

CHABOT, Judge: This matter is before us on petitioners
Motion for Award of Reasonable Litigation and Adm nistrative
Costs Under Section 7430' as well as petitioners’ Mtion for
Sanctions Under Section 6673(a)(2) in the instant collection

proceedi ng. The issue for decision is whether two nenoranda

1 Unless indicated otherwi se, all section references are to
sections of the Internal Revenue Code of 1986 as in effect for
proceedi ngs comenced on the day the petition in the instant case
was fil ed.
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prepared in connection with the case in chief are protected from
di scovery under the work product doctrine privilege in connection
wi th these notions.

Backgr ound

When the petition was filed in the instant case, petitioners
resided in dendale, Arizona.

Petitioners tinely filed their 1993 Federal incone tax
return. Petitioners showed a $9,238 tax liability for 1993. On
January 9, 1996, respondent sent to petitioners a notice of
deficiency that determ ned a $20, 710 deficiency (liability of
$29,948, minus the $9,238 liability shown on petitioners’ tax
return) and a $4, 142 penalty under section 6662(a). On March 29,
1996, petitioners sent a petition to the Court (docket No. 5931-
96, hereinafter sonetines referred to as the 1996 case) disputing
the entire amounts of the deficiency and penalty so determ ned.

Al so on March 29, 1996, petitioners sent to respondent a
second anended 1993 tax return (Form 1040X, Anended U. S.
| ndi vi dual I ncone Tax Return) showing a tax liability of $21, 893,
and showi ng that this was $12, 655 greater than the liability they
had previously reported. On May 27, 1996, respondent made an
addi ti onal assessment of the $12,655 shown on this Form 1040X,
along with interest, and notified petitioners of this additional

assessnent.
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The parties settled the 1996 case and, on March 13, 1997,
the Court entered a decision pursuant to the parties’ stipul ated
agreenent that petitioners had a $2,931 deficiency and no
“addition to tax” under section 6662(a). On May 19, 1997,
respondent assessed this $2,931 deficiency and sent to
petitioners a notice and demand for $21, 164.

On Septenber 20, 2000, respondent sent to petitioners a
Final Notice - Notice of Intent to Levy and Notice of Your Right
to a Hearing relating to 1993. On Cctober 17, 2000, petitioners
filed Form 12153, Request for a Collection Due Process Hearing.
On June 28, 2001, respondent mailed to petitioners a Notice of
Det erm nation Concerning Collection Action(s) Under Section 6320
and/or 6330. On July 31, 2001, petitioners filed their petition
in the instant case. On August 7, 2001, petitioners filed an
anended petition. On Septenber 6, 2001, respondent filed the
answer to this anmended petition. This answer was signed by Ann
M Wel haf (hereinafter sonetines referred to as Wel haf), Acting
Associ ate Area Counsel, and dated Septenber 5, 2001. Wl haf al so
prepared a nmenorandum dat ed Septenber 5, 2001, addressed to:

Assi stant Chi ef Counsel, Procedure and Adm nistration, Collection

Bankruptcy and Summons, Attn: Alan Levine, Chief Branch 1, CBS.
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Thi s menorandum hereinafter sonetines referred to as the Wl haf
menor andum is sunmarized by respondent as follows:?

This nenorandumis a request for advice from Ms.
Wel haf to the Ofice of Associate Chief Counse
(Procedure & Adm nistration) of respondent’s Nati onal
O fice concerning proposed | egal argunents to be nade
at trial in the pending litigation. This request was
made while this case was docketed. The author
recomends several |egal argunments to be made in the
[itigation subject to National Ofice approval. The
menor andum al so sets forth the factual background
concerning this case.

Mtchell S. Hyman, Senior Technical Reviewer, Branch 1
Col | ection, Bankruptcy and Sunmobns, sent a nenorandum dat ed
January 16, 2002 (hereinafter sonetinmes referred to as the Hyman
nmenor andun), which is summari zed by respondent as follows:?

Thi s nmenorandum responded to Ms. Wl haf’s
Septenber 5, 2001 menorandum seeki ng advi ce concerni ng
t he proposed | egal argunents to be nade at trial in the
pending litigation. The January 16, 2002 nmenor andum
concluded that: (1) the IRS was authori zed by section
6201(a) (1) to make an assessnent pursuant to the
amended return filed by petitioners; (2) petitioners
were equitably estopped fromcontesting the validity of
the assessnent; (3) the stipulated settlenent was a
valid contract; (4) the anmended return did not

2 Pursuant to the Court’s order respondent provided the
Wel haf menmorandumto the Court for in canmera inspection, together
wth a summary; the summary was filed and served on petitioners.
After inspecting the Wel haf nenorandum the Court concl udes that
respondent’s summary is a fair description of the Wl haf
menor andum

8 Pursuant to the Court’s order respondent provided the
unredacted Hyman nmenorandumto the Court for in canera
i nspection, together with a summary; the sumary was filed and
served on petitioners. After inspecting the unredacted Hyman
menor andum the Court concludes that respondent’s sunmary is a
fair description of the unredacted Hyman nenorandum
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constitute a waiver of the restrictions on assessnent;

and (5) that petitioners were not precluded by section

6330(c)(2)(B) fromarguing that the assessnent viol ated

section 6213(a).

On June 13, 2002, the Court issued a notice of trial in the
instant case. In due course: the instant case was conti nued,
the instant case was again set for trial, the Court dealt with
nmotions by both sides, the trial was held, briefs were filed, the
Court issued T.C. Meno. 2004-86 holding for petitioners, and the
Court entered decision “that respondent may collect only $2,931
for taxable year 1993 as set forth in the Court’s March 13, 1997
deci sion [the decision that ended the 1996 case].”

On petitioners’ notion this decision was vacat ed;
petitioners then noved for an award of costs under section 7430
and | ater noved for sanctions under section 6673(a)(2). At sone
poi nt, respondent provided to petitioners a redacted version of
the Hyman nmenmorandum I n connection with the latter notions, the
parti es have stipulated the redacted Hyman nmenorandum

Petitioners now seek to discover the unredacted Wl haf
menor andum and t he unredacted Hyman nmenorandum  Respondent
clains that the nenoranda are protected work product and refuses
petitioners’ discovery requests. W directed respondent to
submt these nmenoranda for in canera inspection along with an

expl anati on of why the nenoranda should not be disclosed to

petitioners in whole or in part. (See supra notes 2 and 3.)
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Bot h t he Wl haf menorandum and the Hyman nenorandum wer e

prepared as part of respondent’s counsel’s efforts to prepare
| egal theories and plan strategy for the instant case.

Di scussi on

A. Prelimnary

Petitioners want to discover the Wl haf nmenorandum and the
unredact ed Hyman nmenorandum See Rules 70,% 72. Respondent
objects to discovery of these nenoranda on the ground that both
menor anda are privileged. See Rule 70(b)(1). A party opposing
di scovery on such a ground has the burden of establishing that

the information sought is privileged. Anmes v. Conm ssioner, 112

T.C. 304, 309 (1999); Bernardo v. Conm ssioner, 104 T.C. 677, 691

(1995). The privilege respondent clainms is the one resulting
fromthe work product doctrine. See Rules Conmttee Notes, 60
T.C. 1058, 1098.

I f the party opposing discovery establishes that the
i nformati on sought is work product, then discovery will not be
requi red unless the Court determnes that, in the situation

before it, the information sought shoul d neverthel ess be

di sclosed. Hickman v. Taylor, 329 U S. 495, 512 (1947); Anes v.

Conmi ssi oner, 112 T.C. at 310-311.

4 Unless indicated otherwise, all Rule references are to the
Tax Court Rules of Practice and Procedure.



B. Parti es’ Contentions

Respondent contends that both (1) the entire Wl haf
menor andum and (2) the redacted portions of the Hyman nmenorandum
are protected fromdiscovery pursuant to the work product
doctrine. Respondent nmaintains that (a) both nenoranda are work
product, (b) to the extent the nenoranda include “fact” work
product, petitioners cannot show a substantial need or undue
hardshi p because “they are well aware of all the facts in this
case”, and (c) to the extent the nenoranda include “opinion” work
product the nmenoranda are “absolutely protected from di scl osure”
or in any event are not disclosable because petitioners “have not
made a far stronger showi ng than the ‘substantial need and
‘W t hout undue hardship’ standard”.

Petitioners assert that the work product doctrine is not
absolute, relying on rule 26(b)(3) of the Federal Rules of G vil
Procedure. They contend that (1) they need to have access to the
Wel haf menorandum in order to determ ne whether “Wel haf ‘cherry
pi cked’ the facts favorable to her position, and did not include
facts unfavorable to her position”, (2) this information would be
relevant to (a) “substantial authority under |I.R C
87430(c)(4)(B)” and (b) “sanctionable m sconduct under |.R C
86673(a)(2)”, and (3) Rule 91(a)(1l) has the effect of requiring
di scl osure so that the parties can stipulate to the matters

relevant to the notions before the Court. Petitioners contend
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that the sane considerations apply to the unredacted Hyman
menor andum  Petitioners also maintain that the nmenoranda were
prepared for “the case in chief” and are not work product with
respect to “the post-decision application for litigation costs
and sanctions”. Finally, petitioners maintain that respondent’s
efforts to use the redacted version of the Hyman nenorandum “as
support for its claimof substantial justification under |I.R C
87430(c)(4)(B)” should be treated as a wai ver of the work product
doctrine privilege for the entire Hyman menor andum

C. Summary and Concl usi ons

Bot h t he Wel haf nmenorandum and the Hyman nenorandum are work
product and so are privileged. The privilege is qualified. W
exam ned both nenoranda in canera and conclude that (1)
exceptions to this privilege do not apply and (2) this privilege
has not been waived. Accordingly, neither nenorandumis required

to be disclosed in the present proceeding.

D. Analysis
1. | n Gener al

We set forth this Court’s general view of the work product

doctrine in P.T. & L. Construction Co. v. Comm ssioner, 63 T.C.

404, 407-408 (1974), as fol | ows:

The work product doctrine was given its first thorough
exposition in the Federal courts in H cknman v. Tayl or,
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329 U.S. 495 (1947).18 |In that case the Suprene Court
hel d that materials prepared in anticipation of
l[itigation, including wtness’ statenents, were not
subject to discovery as a matter of right because such
di scovery woul d be harnful to the orderly prosecution
and defense of legal clains in adversary proceedi ngs.
“Work product,” as a termof art, is used to describe
such protected materials. See H ckman v. Taylor, supra
at 510.

The holding in H ckman v. Taylor, supra, has been
specifically incorporated in the Federal Rules of G vil
Procedure as rule 26(b)(3). Further, the work product
doctrine is given negative recognition in the Tax Court
Rul es of Practice and Procedure in that, even though it
is not nentioned in the body of the Rules, it is dealt
with in the notes of our Rules Conmttee to Rule 70(Db).
These notes state, in pertinent part, as follows:

The other areas, i.e., the “work product” of
counsel and material prepared in anticipation
of litigation or for trial, are generally
intended to be outside the scope of allowable
di scovery under these Rules, and therefore
the specific provisions for disclosure of
such materials in FRCP 26(b)(3) have not been
adopted. Cf. H ckman v. Taylor, 329 U S. 495
(1947). [60 T.C 1098.]

2. Are the Menoranda Wor k Product ?

The Wl haf nenorandum descri bes Wel haf’ s i ntended argunents
in defending the instant case and asks for concurrences or
opi nions regarding these intended argunments. The Hyman
menor andum responds to the el enents of the Wl haf nmenorandum

The Wel haf nmenorandum was sent about the tinme respondent filed

> For a sunmary of the discovery evolution that led to
H ckman v. Taylor, 329 U S. 495 (1947), and interpretations of
the law since 1947, see 8 Wight, MIller & Marcus, Federa
Practice and Procedure: GCivil 2d secs. 2021-2028; that treatise
and its nost recent pocket part are hereinafter sonetines
referred to as Wight, MIller & Marcus.
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the answer in the instant case. The Hyman nenorandum was sent
before the instant case was first noticed for trial. Thus, both
menor anda were prepared as part of respondent’s counsels’ efforts
to “prepare * * * |egal theories and plan * * * strategy” for the

i nst ant case. H ckman v. Taylor, 329 U S. at 511. It foll ows

t hat both nenoranda are work product for the instant case.
Petitioners contend that both nenoranda were prepared for

“the case in chief” and are not work product with respect to “the

post - deci sion application for costs and sanctions”. W disagree.
Firstly, the instant case is the sane litigation for which

t he nmenoranda were prepared. The litigation for which the
menor anda were prepared will not be concluded, by entry of
decision, until petitioners’ notions under sections 7430 and
6673(a) (2) have been dealt with.® W have not found, and
petitioners have not directed our attention to, any case |aw

i ndicating that one lawsuit should be segnented for purposes of
determ ni ng whet her a docunent is work product.

Secondly, in Anes v. Conm ssioner, supra, we dealt with a

docunent prepared by the Comm ssioner’s counsel in anticipation

of crimnal tax prosecution. The taxpayer sought production of

6 Rul e 232(f) provides that the disposition of the sec. 7430
nmotion “shall be included in the decision entered in the case.”
| ndeed, when the Court entered decision for petitioners in the
instant case after issuing T.C. Menon. 2004-86, petitioners noved
to vacate the decision so that they would be permtted to file
their sec. 7430 notion.
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t hat docunent in the civil tax proceeding that followed the
crimnal tax case. W concluded in Anes that there was
sufficient nexus between the crimnal litigation for which the
docunent had originally been prepared, and the civil litigation
before this Court, so that the docunent qualified as work product

inthe civil litigation. Anmes v. Conm ssioner, 112 T.C at 309-

310.

Additionally, the Court of Appeals for the Tenth G rcuit
noted that “it appears every circuit to address the issue has
concluded that, at |least to sone degree, the work product
doctrine does extend to subsequent litigation.” Frontier

Refining Inc. v. Gorman-Rupp Co., 136 F.3d 695, 703 (10th G r

1998 (and cases cited therein). Conpare the foregoing with Hartz

Mountain Industries v. Comm ssioner, 93 T.C 521, 527-528 (1989),

in which we concluded that the fact that “the work product at

I ssue was prepared approxi mately a decade ago in distinctly
different litigation” was one of three factors that collectively
led us to rule that the work product doctrine privilege did not
protect against disclosure in that case. In this respect, the

instant case is clearly distinguishable fromHartz Muntain

| ndustries. A fortiori, a docunent prepared for the sane
litigation, as in the instant case, qualifies as work product.

See discussion in Ames v. Conm ssioner, 112 T.C. at 310 & n. 4;
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see al so Bernardo v. Conmmi ssioner, 104 T.C. at 688 n.14. See

generally Wight, MIler & Marcus, sec. 2024 nn. 12-15.

We hold that both nenoranda are work product for purposes of
the litigation as to petitioners’ notions under sections 7430 and
6673.

3. Extent of the Privil ege

The privilege resulting fromthe work product doctrine’ is
qualified; it may be overcone by an appropriate show ng. Anes v.

Conmi ssioner, 112 T.C. at 310; Hartz Muntain | ndustries v.

Comm ssioner, 93 T.C. at 527 (1989). Rule 26(b)(3) of the

Federal Rules of Civil Procedure requires a show ng of
“substantial need” and an inability to otherw se obtain the
substantial equivalent “w thout undue hardship”; that rule sets
aside “disclosure of the nental inpressions, conclusions,
opi nions, or legal theories of an attorney or other
representative of a party concerning the litigation.”

As to such opinion work product, the Court of Appeals for
the NNnth Crcuit, to which the instant case is appeal abl e, has

summari zed the standards in Holngren v. State Farm Mut. Auto.

Ins. Co., 976 F.2d 573, 577 (9th Gr. 1992), as follows:

A party seeking opinion wrk product nust nmake a
show ng beyond the substantial need/undue hardship test
requi red under Rule 26(b)(3) for non-opinion work
product. Upjohn Co. v. United States, 449 U S. 383,
401-02, 101 S.Ct. 677, 688-89, 66 L.Ed.2d 584 (1981).

" See Wight, MIller & Marcus, sec. 2025, nn. 3, 4, and 5.
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The Supreme Court, however, has so far declined to
deci de whet her opinion work product is absolutely
protected fromdiscovery. 1d. at 401, 101 S.C. at
688.

We agree with the several courts and conmentators
t hat have concl uded that opinion work product may be
di scovered and adm tted when nental inpressions are at
issue in a case and the need for the material is
conpelling. * * *

Both el enments are net here. 1In a bad faith
i nsurance claimsettlenent case, the “strategy, nental
i npressions and opinion of [the insurer’s] agents
concerning the handling of the claimare directly at
issue”. * * * Further, Holngren's need for the exhibits
was conpelling. * * *

See generally Wight, MIler & Marcus, sec. 2026
Petitioners contend that our Rule 91(a)(1)® “requires

Respondent to provide Ms. Wel haf’s Menorandumin its entirety so

8 Rule 91(a)(1) provides, in pertinent part, as foll ows:
RULE 91. STI PULATI ONS FOR TRI AL

(a) Stipulations Required: (1) General: The
parties are required to stipulate, to the fullest
extent to which conplete or qualified agreenent can or
fairly should be reached, all matters not privileged
which are relevant to the pendi ng case, regardl ess of
whet her such matters involve fact or opinion or the
application of lawto fact. Included in matters
required to be stipulated are all facts, all docunents
and papers or contents or aspects thereof, and al
evi dence which fairly should not be in dispute. * * *
The requirenent of stipulation applies under this Rule
W t hout regard to where the burden of proof may lie
with respect to the matters involved. Docunents or
papers or other exhibits annexed to or filed with the
stipulation shall be considered to be part of the
stipul ation.
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t hat counsel can stipulate as to which facts were set forth and
which facts were not set forth (omtted) in Ms. Wl haf’s
Menorandum to the Chief Counsel’s Ofice.” Respondent contends:
8. As far as Ms. Wl haf’s opinion work product is concerned, it
i's respondent’s view that such opinion work product is absolutely
protected fromdisclosure. W reject both sides’ contentions
insofar as they would preclude us from conducting an appropriate
bal ancing of interests in section 7430 and section 6673(a)(2)
di sput es.

We decline to adopt either side’ s approach. 1In an effort to
gi ve neani ngful effect to the relevant public policies in a
practical way in the instant case, we chose to conduct in canera
i nspections of the two unredacted nenoranda. W recognize that
ot her courses of action may be preferable in other circunstances.

4. Application to This Case

Havi ng conducted an in canera review of the Wl haf
menor andum and t he unredacted Hyman nenorandum we concl ude there
is neither a substantial need to discover any of the fact-based
wor k product nor conpelling need to discover any of the opinion
wor k product.

A redacted version of the Hyman nmenorandum was provided to
petitioners. The redacted version of the Hyman menorandum
di scl oses the statenents about matters of fact, but not all of

the legal strategies or opinions, set forth in the unredacted
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Hyman menorandum The statenments about matters of fact presented
in the redacted nenorandum are identical to those presented in
t he unredacted Hyman nenorandum Petitioners have the redacted
version of the Hyman nenorandum and so we concl ude that
petitioners are in possession of the fact-based work product. W
further conclude that, as to the |legal strategi es and opinions,
the redacted version of the Hyman nenorandum and respondent’s
summary of the unredacted version of the Hyman nenorandum (supra
notes 2, 3, and 7) taken together provide a fair representation
of the legal strategies and opinions in the unredacted version of
the Hyman nenorandum Because (1) petitioners were provided with
a fair representation of the unredacted | egal strategies and
opi nions, and (2) the redacted portions would not inpact the
out cone of petitioners’ notions under sections 7430 and 6673 in
the instant case, we conclude that petitioners do not have a
conpel ling need to discover this opinion work product;
petitioners’ desire to discover the unredacted version of the
Hyman nenorandum i s outwei ghed by the protection afforded by the
privacy privilege under the work product doctrine.

The Wl haf nenorandum presents statenments about matters of
fact that are substantially simlar to those presented in the
redacted version of the Hyman nenorandum Because petitioners
are already in possession of the equival ent fact-based work

product (in the formof the redacted version of the Hyman
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menor andum), we conclude that petitioners have neither a
substantial need to discover the fact-based work product in the
Wl haf menorandum nor an inability to obtain a substanti al
equi val ent of this fact-based work product w thout incurring
undue hardshi p.

The Wl haf nmenorandum suggests and anal yzes vari ous
positions respondent mght take in the litigation in the instant
case. There is no “snoking gun” in the Wel haf menorandum
establishing that respondent’s position in the underlying
litigation was not substantially justified and thereby possibly
entitling petitioners to litigation costs under section 7430.
Nor is there a “snmoking gun” in the Wl haf nmenorandum that woul d
prove respondent’s attorney unreasonably and vexatiously
mul tiplied the proceedings, and thereby entitle petitioners to
litigation costs under section 6673(a)(2). Because the Wl haf
menor andum woul d not inpact the outconme of petitioners’ notions
under sections 7430 and 6673 in the instant case, we conclude
there is no conpelling need to discover the nmenorandum
petitioners’ desire to discover the Wl haf nmenorandumis
out wei ghed by the protection afforded by the privacy privil ege
under the work product doctrine.

Accordi ngly, we sustain respondent’s contention that the
wor k product doctrine privilege protects both nenoranda from

di scovery.



5.  \Waiver
Petitioners contend that, even if the nenoranda were
privil eged under the work product doctrine, respondent should be
treated as having waived the privilege, because:

To permt Respondent to wi thhold Ms. Wl haf’s factual
representation to the Chief Counsel’s Ofice fromthe
Rat kes woul d al | ow Respondent to use the work product
doctrine as both a “sword and shield litigation tactic”
in this post-decision proceeding for litigation costs
and sanctions. As opined by the Federal GCrcuit in
EchoStar [1n re EchoStar Comunications Corp., 448 F.3d
1294 (Fed. Cir. 2006)]:

We recogni ze that the |line between “factual”
wor k product and “opinion” work product is
not always distinct, especially when, as
here, an attorney’ s opinion may itself be
“factual” work product. Wen faced with the
di stinction between where that line lies,
however, a...court should bal ance the
policies to prevent sword-and-shield
litigation tactics with the policy to protect
wor k product.

Id. at 1302.

* * * %

The overarching goal of waiver in such a case
is to prevent a party fromusing the advice
he received as both a sword, by waiving
privilege to favorable advice, and a shield,
by asserting privilege to unfavorabl e advice.
See Fort Janes Corp. [v. Solo Cup Co.], 412
F.3d [1340] at 1349 [Fed. Cr. 2005]; [Ln re]
Martin Marietta Corp., 856 F.2d [619] at 626
[4th Cr. 1988]; In re Sealed Case, 676 F.2d
793, 818 (D.C. Cr. 1982) (“[When a party
seeks greater advantage fromits control over
wor k product than the | aw nust provide to

mai ntai n a healthy adversary systen{,] then

t he bal ance of interests recognized in
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H ckman...shifts.”). To the extent the work-
product imunity could have such an effect,
it is waived.

Id. at 13083.

In Hartz Mountain I ndustries v. Conmmi ssioner, 93 T.C. at

527, we summari zed the waiver rules as foll ows:

Protection derived fromthe work product doctrine
is not absolute. United States v. Nobles, 422 U S
225, 239 (1975). Further, the work product doctrine,
like the attorney-client privilege, my be waived.
United States v. Nobles, supra. Protection afforded by
the work product doctrine to “opinion work product” may
al so be waived. See In re Sealed Case, 676 F.2d 793,
811 (D.C. Cir. 1982); Coleco Industries, Inc. v.
Universal Gty Studios, 110 F.R D. 688, 690-691
(S.D.N. Y. 1986).

In Hartz Mountain I ndustries and each of the three cited

cases therein, the relevant court (1) concluded that the
proponent of the privilege attenpted to present a one-sided view
of a critical matter in dispute and (2) refused to sustain the
privilege in that setting.

In Nobles, a defendant in a crimnal case was not permtted
to present testinony of an investigator unless the defendant
turned over to the prosecution those portions of the
investigator’s report that related to the investigator’s expected
testimony. Wen the defense called its investigator as a
witness, the trial court ruled that the investigator’s report
(after inspection and editing in canmera) would have to be turned
over to the prosecutor. The defense stated that the report would

not be turned over. Wereupon the trial court ruled that the
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i nvestigator would not be permtted to testify. United States v.

Nobl es, 422 U. S. 225, 229 (1975). The Suprene Court held that
the trial “court’s preclusion sanction was an entirely proper

met hod of assuring conpliance with its [disclosure] order.” 1d.
at 241.

In Hartz Mountain I ndustries v. Conmm ssioner, 93 T.C. at

528, we ruled as foll ows:

Finally, petitioner has waived the work product
doctrine by making a “testinonial use” of work product
materials. See In re Sealed Case, supra at 817-818;

Col eco Industries, Inc. v. Universal Cty Studios,
supra at 691. Petitioner submtted affidavits fromits
i n-house counsel to support its internal position with
respect to the antitrust litigation. By offering this
sel ective disclosure of work product to establish its
intent, petitioner has waived all work product
protection relevant to the sane issue, and fairness
requires discovery of all work product that pertains to
petitioner’s antitrust settlenent intentions. Coleco
ndustries, Inc. v. Universal City Studios, supra.

Thus, although partial disclosure is not necessarily fatal to a
claimof work product doctrine privilege, a “testinonial use” of
the disclosed material may result in a conclusion that in
fairness the related material nust be disclosed even though it

woul d ot herwi se be protected fromdi sclosure.®

°® This has sone simlarity to Fed. R Evid. 106, under which
a party may interrupt another party’' s presentation in order to
require “the introduction at that tinme” of certain evidence
“whi ch ought in fairness to be considered contenporaneously wth”
the other party’ s evidence.
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In In re EchoStar Conmuni cations Corp., 448 F.3d 1294 (Fed.

Cr. 2006), defendants to a wllful patent infringenent suit
asserted the defense of reliance on advice of counsel. The Court
of Appeal s rul ed:

Wor k- product wai ver extends only so far as to inform
the court of the infringer’s state of mnd. * * *

The overarching goal of waiver in such a case is

to prevent a party fromusing the advice he received as

both a sword, by waiving privilege to favorabl e advice,

and a shield, by asserting privilege to unfavorable

advi ce.

Id. at 13083.

We note that, in response to petitioners’ section 7430
notion, respondent refers to the two nenoranda and respondent’s
actions under section 6110 resulting in disclosure of the
redacted Hyman nenorandum As we view it, respondent’s
references to the two nenoranda are in the course of a recital of
sequence of events. The references are not by way of a
contention that the existence of the two nenoranda or the text of
t he redacted Hyman nenorandumis evi dence show ng that
respondent’s position was substantially justified, wthin the
meani ng of section 7430(c)(4)(B)(i). Petitioners have not

directed our attention to any attenpt by respondent to make a

“testinonial use” of either of the two nenoranda (Hartz Muntain

| ndustries v. Conm ssioner, 93 T.C. at 528), or to use either of

the two nenoranda as “a sword” (In re EchoStar Communi cati ons

Corp., 448 F.3d at 1303).
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We concl ude that respondent has not wai ved the work product
doctrine privilege with respect to the Hyman nenorandum W do
not understand petitioners to contend that respondent waived the
privilege with respect to the Wel haf nmenorandum except as a
derivative of their contention as to the Hyman nenorandum W
hold that the privilege has not been waived as to either
menor andum

6. Concl usi on

The unredacted nmenoranda are privileged fromdiscl osure
under the work product doctrine privilege. Neither nmenorandum
i ncludes material such that the need to discover the work product
is conpelling. Finally, respondent has not waived the protection

of the work product doctrine privilege.

An appropriate order wll

be i ssued denying petitioners’

request to discover the unredacted

nmenor anda. *°

10 W note that the parties have stipulated the text of the
redacted Hyman nmenorandum as a joint exhibit relating to
petitioners’ secs. 7430 and 6673 notions. W have concl uded that
respondent’s references to the two nenoranda in materials filed
with the Court up to now do not constitute a use leading to
wai ver of the work product doctrine privilege.



